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GUIDE TO PUBLIC PARTICIPATION INTRODUCTION 

General Introduction 
 
The City of Cape Coral transitioned in spring, 2016, from the Board of Zoning Adjustment and 
Appeals to a Hearing Examiner (HEX) to hold quasi-judicial hearings and make decisions and 
recommendations regarding zoning and related matters. We hope this guidebook is a valuable 
tool in assisting applicants and the interested public in understanding the Hearing Examiner 
process.  

Introduction to the Hearing Examiner Process 
 
The Hearing Examiner is a Florida licensed attorney and Lee County resident with substantial 
experience in land use law and in conducting quasi-judicial hearings. It is the HEX’s responsibility 
to conduct quasi-judicial public hearings on applications for Planned Development Projects 
(PDPs), rezonings, vacations, special exceptions, variances, deviations, non-conforming 
structure exceptions and appeals from interpretations of the Land Use and Development 
Regulations (LUDRs).   
 
The Hearing Examiner hears sworn testimony, considers evidence in all quasi-judicial hearings, 
and issues an Order with findings of fact and conclusions of law.  However, the type of Order 
depends on what type of case is being heard.  The HEX’s Order is final for variances, special 
exceptions, deviations, non-conforming structure exceptions, certain Planned Development 
Projects (PDP), and appeals from staff interpretations of the LUDRs.  In cases involving PDPs that 
require Council approval, rezonings and vacations, the Hearing Examiner issues a 
Recommended Order, which is provided to the Cape Coral City Council for consideration via its 
own hearing process.  This recommendation includes the Hearing Examiner’s proposed findings 
of fact and conclusions of law and, depending on the case, suggested conditions of approval.  
The City Council may choose to accept or reject these recommendations.  
 

Case Type Action* 
Appeals to Administrative Decisions/Interpretations  Final  
Special Exception Applications  Final 
Variance Applications  Final 
Non-conforming Structure Exception Applications  Final 
Landscape Deviation Applications  Final 
South Cape Redevelopment Incentive Program Applications  Final 
Non-Residential Design Standard Deviation Applications  Final 
Dock Deviation Applications  Final 
Planned Development Project Applications Final/Recommending1  
Rezoning Applications Recommendation 

* current as of July 1, 2016  

                                                           
1 Some PDPs, such as vacations and rezonings, require final action by Council. Other PDPs require a final Order by 
the Hearing Examiner. Please consult the LUDRs and City staff with specific questions.  
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HEARING EXAMINER 

Location 
 
Hearing Examiner proceedings take place in City Council Chambers, on the second floor of 1015 
Cultural Park Blvd., Cape Coral, FL 33915 unless otherwise publicly noticed.  

Arrangement of Hearing Room (Council Chambers) 
 
The Hearing Examiner is seated at the head of the dais.  The City Clerk is seated at the table in 
front of the dais.  Directly in front of the Hearing Examiner is a podium for testimony.  If an 
applicant, witness, or testifying member of the public requires special accommodation 
necessitating testimony other than at the podium, the City respectfully requests that the City 
Clerk is advised prior to the beginning of the hearing so that such accommodation can be 
arranged in advance.  
 
The first two rows of seats to the left of the Hearing Examiner are reserved for staff members.  
The first two rows of seats to the right of the Hearing Examiner are reserved for applicant, 
applicant’s representatives and witnesses, and others wishing to testify at the hearing.  Other 
attendees may sit anywhere outside of those reserved areas.  Any person who requires special 
accommodation for any reason at the hearing may sit anywhere in Chambers outside of the 
dais.  A diagram of City Council Chambers is attached as Exhibit A. 
 
Upon arrival, members of the public are requested to fill out a “Public Participation Form” for 
each hearing for which they desire to testify and/or receive a copy of the Hearing Examiner’s 
Order.  These forms are available by the wall next to the side door in Council chambers. The 
form is also attached to this booklet.  Please provide the City Clerk with the completed form 
before the Hearing begins.     

Order of Proceedings for Each Hearing 
 
The order of the proceedings before the Hearing Examiner is as follows for each hearing, unless 
the Hearing Examiner determines that a different order is appropriate, in her discretion: 
1. City Clerk reads into the record Applicant’s name, file number, and subject matter for 

decision. 
2. City Clerk swears in applicant, applicant’s witnesses, staff, staff’s witnesses, and members of 

the public who wish to testify. 
3. Staff testifies regarding proper notice of hearing.  
4. Applicant presents its case, including documentary evidence and witnesses. 
5. Staff presents its response, including documentary evidence and witnesses. 
6. Public testifies.  
7. Applicant cross-examines any witness and responds to testimony. 
8. Staff cross-examines any witness and responds to testimony.  

NOTE: Hearing Examiner has discretion to allow participants to respond to testimony if she 
deems the response to be necessary to ensure fairness and due process.  



Page 5 of 9 
 

9. Hearing Examiner questions staff, applicant, and/or participants. 
10. Applicant makes final argument, related solely to evidence in the record. 
11. Staff makes final argument, related solely to evidence in the record.  
12. Hearing examiner closes hearing.  
 
City Clerk Opening and Swearing In 
 
The City Clerk reads the applicant’s name, file number and the subject matter.  Since all 
testimony in a quasi-judicial hearing must be under oath or affirmation, the City Clerk then 
swears in everyone, including members of the public, who will testify in each hearing.   

Due Process – Notice of Hearing 
 
Staff then testifies whether the notice of hearing was properly given.  It is important for the 
Hearing Examiner to know that all members of the public have been given an opportunity to 
know about the hearing.   

Applicant’s Presentation/Waiver of Right to Evidentiary Hearing  
 
The applicant will make a presentation, which may include testimony of witnesses; introduction 
of appropriate exhibits; and summarization of issues.  This presentation is limited to a maximum 
of 30 minutes, unless the Hearing Examiner specifically allows more time.  
 
Waiver: If the applicant agrees with the staff recommendation and if no member of the 
audience wishes to speak for or against the application, the applicant has the ability to waive 
their right to an evidentiary hearing and the Hearing Examiner shall issue an Order based on the 
staff report and other materials contained within the official file.  This waiver shall not apply to 
hearings requiring an ordinance or resolution.  

Staff’s Presentation  
 
Next, Cape Coral staff will present a brief synopsis of the application; introduce any appropriate 
additional exhibits; summarize issues; and make a recommendation on the application.  Staff 
may introduce witnesses to testify.  Staff’s presentation is limited to a maximum of 30 minutes 
unless the Hearing Examiner specifically allows more time.  

Public Testimony 
 
Next, members of the public who have been sworn in by the City Clerk may testify.  Each 
member must approach the podium, identify themselves, and give their address (if required by 
state or federal law) prior to speaking.  Members of the public speaking for others in a 
representative capacity, must state on the record on whose behalf they are speaking.  
 
The speaker may be requested to point to their residence or place of business in relation to the 
site under review on a large aerial map.  Public testimony shall be limited to the substance of 
the application under consideration.  Each member’s testimony is limited to five minutes unless 
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the Hearing Examiner specifically allows more time.  Note: members of the public may be 
subject to cross examination by the Hearing Examiner, the applicant, and/or City Staff. 
 
The public should utilize this time to explain their position on the application and to suggest 
conditions of approval, if any.  The public comment is most effective when members can identify 
the specific areas of concern, and then explain the nature of their concerns.  It may be helpful 
for the public desiring to address the Hearing Examiner to prepare a brief outline of their 
comments.  This will assist in the presentation of all issues of concern, and will eliminate the 
need to speak more than one time during public comment to supplement the presentation with 
forgotten items. 

Cross Examination and Response 
 
Applicant, and then City staff, may cross examine any witness and respond to any testimony.  
Other participants do not have the right to cross examine applicant or staff.  In addition, there 
is no automatic right of any other participant to respond to any testimony, but the Hearing 
Examiner has the ability to allow such response (but not cross examination).  

Hearing Examiner Questions 
 
The Hearing Examiner may ask questions of the applicant, City staff, and participants, at her 
discretion. 

Final Argument  
 
Applicant makes their final argument, related solely to the evidence in the record.  Staff then 
makes their final argument, related solely to the evidence in the record.  

Conclusion of Hearing 
 
The Hearing Examiner closes the Hearing.  

Hearing Examiner Order/Recommended Order  
 
The Hearing Examiner will prepare a Recommended Order to the Cape Coral City Council on 
applications for PDPs and rezonings.  For these two categories of cases, the City Council 
considers the recommendation of the Hearing Examiner, but the Council renders the final 
decision on such cases.  On applications for variances, special exceptions, deviations, and non-
conforming structure exceptions, the Hearing Examiner will render a final Order.  This Order 
when published, will be forwarded to all members of the public who provided the City Clerk’s 
Office with a completed “Public Participation Form” at the hearing.  

Expectations of Civility  
 
The Hearing Examiner expects all persons attending a quasi-judicial hearing, whether or not 
providing testimony, to conform to the City of Cape Coral Rules of Civility.  
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In addition, the Hearing Examiner reserves the right to stop any examination or cross 
examination which merely harasses, intimidates or embarrasses the individual testifying or 
being cross-examined, is unduly repetitious or is not relevant, or is beyond the scope of the 
application or, in the case of cross-examination, is beyond the scope of the direct testimony by 
the individual being cross-examined, in her sole judgment.  

Communication with the Hearing Examiner 
 
The City of Cape Coral has two email addresses for communications directed to the Hearing 
Examiner.  HEX@capecoral.net is intended for comments on a specific 
case.  HEXDOCS@capecoral.net is intended for providing documents to the Hearing Examiner 
on a specific case.  Please send any and all communications for the Hearing Examiner to one of 
these email addresses and, if available, please include the name of the hearing that you are 
inquiring about.  These addresses have an autoreply function, which will advise you as to the 
date and time your communication has been received, since there are several strict deadlines 
for submittal of information for quasi-judicial hearings.  All emails received through either of 
these addresses are blind-copied to the Department of Community Development and all will be 
added as a public record to the appropriate Hearing.  
 
Members of the public are discouraged from attempting to contact the Hearing Examiner in-
person or via letters or phone calls.   
 
  

mailto:HEX@capecoral.net
mailto:HEXDOCS@capecoral.net
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Exhibit A 
 

 
  



Page 9 of 9 
 

 

Hearing Examiner – City of Cape Coral 

PUBLIC PARTICIPATION FORM: Upon arrival, members of the public are requested to fill 
out a “Public Participation Form” for each hearing for which they desire to testify and/or receive 
a copy of the Hearing Examiner’s Order.  These forms are available by the wall next to the 
entrance of the meeting room. Please provide the City Clerk with the completed form before 
the Hearing begins.    

 

(Please Print) 

Hearing date: _________________________ 

Agenda Item: _________________________ 

Do you wish to testify:   Yes or No  (Circle one) 
 

Please mail a copy of the final order to: 

Name:________________________________ 

Address:______________________________ 

City:_____________State: ____Zip:________ 

 

 

Please email a copy of the final order to: 

Email address:  _________________________ 

 

Please provide your phone number in the event we need to contact you to complete  your request 
above. 

Phone Number:  _________________________   

For Agenda Information, please contact the City Clerk’s Office 239-574-0411 or visit our  

Website at:  www.capecoral.net 

(Created 8/10/2016 CC) 
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